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for alcohol testing) that meets the re-
quirements of paragraph (a) of this sec-
tion.

(c) No unauthorized persons shall be
permitted access to the testing loca-
tion when the EBT remains unsecured
or, in order to prevent such persons
from seeing or hearing a testing result,
at any time when testing is being con-
ducted.

(d) In unusual circumstances (e.g.,
when it is essential to conduct a test
outdoors at the scene of an accident), a
test may be conducted at a location
that does not fully meet the require-
ments of paragraph (a) of this section.
In such a case, the employer or BAT
shall provide visual and aural privacy
to the employee to the greatest extent
practicable.

(e) The BAT shall supervise only one
employee’s use of the EBT at a time.
The BAT shall not leave the alcohol
testing location while the testing pro-
cedure for a given employee (see §§ 40.61
through 40.65) is in progress.

§ 40.59 The breath alcohol testing
form.

(a) Each employer shall use the
breath alcohol testing form prescribed
under this part. The form is found in
appendix A to this subpart. Employers
may not modify or revise this form, ex-
cept that a form directly generated by
an EBT may omit the space for affixing
a separate printed result to the form.

(b) The form shall provide triplicate
(or three consecutive identical) copies.
Copy 1 (white) shall be transmitted to
the employer. Copy 2 (green) shall be
provided to the employee. Copy 3 (blue)
shall be retained by the BAT. Except
for a form generated by an EBT, the
form shall be 81⁄2 by 11 inches in size.

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43001, Aug. 19, 1994; 60 FR 19679, Apr. 20,
1995]

§ 40.61 Preparation for breath alcohol
testing.

(a) When the employee enters the al-
cohol testing location, the BAT will re-
quire him or her to provide positive
identification (e.g., through use of a
photo I.D. card or identification by an
employer representative). On request
by the employee, the BAT shall provide
positive identification to the employee.

(b) The BAT shall explain the testing
procedure to the employee.

§ 40.63 Procedures for screening tests.

(a) The BAT shall complete Step 1 on
the Breath Alcohol Testing Form. The
employee shall then complete Step 2 on
the form, signing the certification. Re-
fusal by the employee to sign this cer-
tification shall be regarded as a refusal
to take the test.

(b) An individually-sealed mouth-
piece shall be opened in view of the em-
ployee and BAT and attached to the
EBT in accordance with the manufac-
turer’s instructions.

(c) The BAT shall instruct the em-
ployee to blow forcefully into the
mouthpiece for at least 6 seconds or
until the EBT indicates that an ade-
quate amount of breath has been ob-
tained.

(d)(1) If the EBT does not meet the
requirements of § 40.53(b) (1) through
(3), the BAT shall ensure, before a
screening test is administered to each
employee, that he or she and the em-
ployee read the sequential test number
displayed on the EBT. The BAT shall
record the displayed result, test num-
ber, testing device, serial number of
the testing device, and time in Step #
of the form.

(2) If the EBT does not meet the re-
quirements of § 40.53(b)(1) through (3),
the BAT and the employee shall take
the following steps:

(i) Show the employee the result dis-
played on the EBT. The BAT shall
record the displayed result, test num-
ber, testing device, serial number of
the testing device, time and quantified
result in Step 3 of the form.

(ii) Record the test number, date of
the test, name of the BAT, location,
and quantified test result in the log
book. The employee shall initial the
log book entry.

(3) If the EBT provides a printed re-
sult, but does not print the results di-
rectly onto the form, the BAT shall
show the employee the result displayed
on the EBT. The BAT shall then affix
the test result printout to the breath
alcohol test form in the designated
space, using a method that will provide
clear evidence of removal (e.g., tamper-
evident tape).
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(4) If the EBT prints the test results
directly onto the form, the BAT shall
show the employee the result displayed
on the EBT.

(e)(1) In any case in which the result
of the screening test is a breath alcohol
concentration of less than 0.02, the
BAT shall date the form and sign the
certification in Step 3 of the form. The
employee shall sign the certification
and fill in the date in Step 4 of the
form.

(2) No further testing is authorized.
The BAT shall transmit the result of
less than 0.02 to the employer in a con-
fidential manner, and the employer
shall receive and store the information
so as to ensure that confidentiality is
maintained as required by § 40.81.

(3) If the employee does not sign the
certification in Step 4 of the form for a
test, it shall not be considered a refusal
to be tested. In this event, the BAT
shall note the employee’s failure to
sign in the ‘‘Remarks’’ section of the
form.

(4) If a test result printed by the EBT
(see paragraph (d)(3) or (d)(4) of this
section) does not match the displayed
result, or if a sequential test number
printed by the EBT does not match the
sequential test number displayed by
the EBT prior to the screening test (see
paragraph (d)(1) of this section), the
BAT shall note the disparity in the
‘‘Remarks’’ section. Both the employee
and the BAT shall initial and sign the
notation. In accordance with § 40.79, the
test is invalid and the employee shall
be so advised.

(f) If the result of the screening test
is an alcohol concentration of 0.02 or
greater, a confirmation test shall be
performed as provided in § 40.65.

(g) If the confirmation test will be
conducted by a different BAT, the BAT
who conducts the screening test shall
complete and sign the form and log
book entry. The BAT will provide the
employee with Copy 2 of the form.

(h) If the confirmation test will be
conducted at a different site from the
screening test, the employer or its
agent shall ensure that—

(1) The employee is advised against
taking any of the actions mentioned in
the first sentence of § 40.65(b) of this
part;

(2) The employee is advised that he
or she must not drive, perform safety-
sensitive duties, or operate heavy
equipment, as noted in Block 4 of the
alcohol testing form; and

(3) The employee is under observa-
tion of a BAT, STT, or other employer
personnel while in transit from the
screening test site to the confirmation
test site.

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43001, Aug. 19, 1994; 60 FR 19679, Apr. 20,
1995]

§ 40.65 Procedures for confirmation
tests.

(a) If a BAT other than the one who
conducted the screening test is con-
ducting the confirmation test, the new
BAT shall follow the procedures of
§ 40.61.

(b) The BAT shall instruct the em-
ployee not to eat, drink, put any object
or substance in his or her mouth, and,
to the extent possible, not belch during
a waiting period before the confirma-
tion test. This time period begins with
the completion of the screening test,
and shall not be less than 15 minutes.
The confirmation test shall be con-
ducted within 30 minutes of the com-
pletion of the screening test. The BAT
shall explain to the employee the rea-
son for this requirement (i.e., to pre-
vent any accumulation of mouth alco-
hol leading to an artificially high read-
ing) and the fact that it is for the em-
ployee’s benefit. The BAT shall also ex-
plain that the test will be conducted at
the end of the waiting period, even if
the employee has disregarded the in-
struction. If the BAT becomes aware
that the employee has not complied
with this instruction, the BAT shall so
note in the ‘‘Remarks’’ section of the
form. If the BAT conducts the con-
firmation test more than 30 minutes
after the result of the screening test
has been obtained, the BAT shall note
in the ‘‘Remarks’’ section of the form
the time that elapsed between the
screening and confirmation tests and
the reason why the confirmation test
could not be conducted within 30 min-
utes of the screening test.

(c)(1) If a BAT other than the one
who conducted the screening test is
conducting the confirmation test, the
new BAT shall initiate a new Breath
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